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Introducing digitised cloud based
corporate services
In a time of fast changing company, consumer and
commercial laws, it is difficult to keep track of all the
requirements essential for the efficient and compliant
functioning of your company.
Our online company administration service provides
secure cloud storage and instant access to all your
company documents, resolution drafting, an electronic
signing platform and ongoing director support – providing
you peace of mind.

“Directors owe their duties to the Company
and the Company alone as the Company is a
separate legal entity from the moment it is
registered until it’s deregistration.”
- King IV

Online
Services
Making trust and company administration
simple and effective.

TRUST ADMINISTRATION
No matter how well your trust deed is prepared by our fiduciary
specialists, it will all come to nothing if the trust is not properly
administered. All trustees must be involved in the decisions
affecting the trust and our electronic signing platform, together
with our secure online storage platform, makes it easy for trustees
to comply with their obligations.

COMPANY ADMINISTRATION
In a time on fast changing company, consumer and commercial
laws it is difficult to keep track of all the requirements essential
for the efficient and compliant functioning of your company. Our
online company administration service provides secure cloud
storage and instant access to all your company documents,
resolution drafting, an electronic signing platform and ongoing
director support.

ELECTRONIC SIGNING
Signing resolutions and any other documents not requiring a
physical signature has never been easier with our electronic
signing platform, which provides a detailed audit of each trustee’s
or director’s signing process. All our trust deeds and company
documents are prepared to incorporate the provisions of the
Electronic Communications and Transactions Act and thus take
advantage of new technologies. (Figure 1)

Easy for trustees
and directors

Figure 1

DOCUSIGN
Signing resolutions and any other documents not
requiring a physical signature has never been easier
with our electronic signing platform, which provides
a detailed audit of each trustee’s, director or other
signatory’s signing process.

All our trust deeds and memoranda of incorporation
are prepared to incorporate the provisions of the
Electronic Communications and Transactions Act
and thus take advantage of new technologies.

Figure 2

Trustees or
Directors are
taken directly to
the document in
SmartVault when
they click the
link in the
email sent
to them.

First email to Trustee
or Director with a link
to the newly created
online folders for the
trust or company.
An initial
login form must
be completed by
each Trustee or
Director and a
unique username
and password
is created.

An automatic
email notification
is sent to all
Trustees or
Directors each
time a document
is uploaded to
a folder.

Once logged in
for the first
time Trustees or
Directors will be
invited to a
tutorial on using
Smart Vault.
These are the folders
the Trustee or
Director will see each
time they log in to
SmartVault.

SMART VAULT SECURE CLOUD STORAGE
All trustees, directors and other authorised parties
are given access to folders created on our secure
cloud storage facility. All resolutions, tax returns,
financials, including copies of the trust deed, letters
of authority, company founding documents and any

other important documents affecting the trust or
company are stored on our secure cloud folders,
accessible by Trustees or Directors anytime
anywhere on all their electronic devices. (Figure 2)
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Click on the
MYCORPORATE
button and enter your
username and
password in this
secure login area.
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Once logged in,
select an entity
to transact in
and view the
company’s
Activstructure.
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USING THE

Fill out the form
to submit your
resolution and an
attorney will be
notified.
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PLATFORM

Initiate CIPC
instruction by
completing your
details and then
select option for
CIPC Transaction.

ACTIVSTRUCTURE™
Activstructure is an innovative new development of
Lighthouse Trust & Corporate which provides instant
interactive online access to all group entities and
parties. By simply clicking on any related entity you
are able to instantly access key information and

Click on the
Overview button,
and this will
provide a summary
of the company’s
important
information.

3
4

An initial login
form must be completed
by each Trustee or Director
and a unique username and
password is created
for a SmartVault
account.

transact online, request CIPC transactions, initiate
resolutions and make director or trustee enquiries.
At a glance you have full administrative control
of each entity and enjoy full ongoing professional
support. (Figure 3)
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Arno is a director at Tomlinson Mnguni James Attorneys,
and heads up the firm’s estates, trust and tax department.
He is a registered tax practitioner and oversees the trust
department’s tax compliance.
B Com, LLB, LLM (Tax) (Natal)

Judd is a director at Tomlinson Mnguni James Attorneys,
practising out of the firm’s Umhlanga Ridge office. Judd
is a registered tax practitioner and specialises in estate
planning, estate administration, wills and trust law.
BA, LLB (Natal)

Hayley is a director at Tomlinson Mnguni James Attorneys
based in the firm’s Pietermaritzburg office. Hayley is a
Conveyancer and specialises in estate planning, estate
administration, wills and property law.
B LLB (UNISA)

Neil specialises in commercial law, corporate governance
and litigation. He has worked offshore for a number of
years providing fiduciary and corporate services. Neil has
a strong interest in business restructuring and crossborder transactions.
BCom, LLB (Natal)

Team of experts

Robert Stuart-Hill
Litigation Specialist
Attorney
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Fiduciary Specialist
Attorney
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Attorney
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Thato Mokone
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Robert is a director at Tomlinson Mnguni James
Attorneys. Robert specialises in Commercial, Insurance
and Property Litigation and also forms part of our
Lighthouse Trust & Corporate Services Company.
BA, LLM (Natal)

Andre is a senior associate at Tomlinson Mnguni James
Attorneys, and specialises in estate planning, company,
commercial and trust law.
B Com, LLB, LLM (Tax) (Stellenbosch)

Chamonie is a senior associate at Tomlinson Mnguni
James Attorneys and heads up TMJ’s fiduciary services in
the Johannesburg office. Chamonie specialises in estate
planning, trust law, estate administration, Will drafting and
is also a qualified conveyancer.
B Proc (UFS)

Thato is an associate at Tomlinson Mnguni James
Attorneys, practising out of the firm’s Pietermaritzburg
office. Thato has extensive experience in administration
of deceased estates, trusts, and conveyancing.
BA, LLB (Natal)

Sboniso graduated with an LLB degree from the University of
KwaZulu Natal, Pietermaritzburg campus in 2015. He joined
the firm in 2016 to commence his articles of clerkship. He is
currently working in our Commercial department where he
specialises in Commercial Drafting and Company Governance.
BA, LLB (Natal)

THE BUSINESS JUDGEMENT RULE
This widely recognised rule essentially provides
directors with a measuring stick against which to
gauge their business decisions and to minimise
their risk from personal liability or shareholder
intervention. The Rule can be broken down into the
following key elements which, if successfully relied
upon, can provide a measure of protection.
A director in defending a business decision may
show that he:
• acted in good faith and with the best interest
of the company in mind;
• did not have any personal interest in the 		
matter, alternatively, disclosed such interest;
• took all reasonable steps to appraise himself
of the facts of the particular matter;
• exercised the appropriate degree of skill and 		
care in making the decision.
The Companies Act has supplemented the Rule
by catering for the real world scenario of when a
director is required to delegate certain tasks and
duties to other parties to perform. Section 76(5) of
the Act provides that a director when delegating a
task is entitled to rely on:
• employees of the company whom he believes 		
to be reliable and competent in the matter of 		
the task to be performed;
• legal counsel or other professionals whom the
director believes hold the competence and 		
merit confidence in that matter;
• a committee of the board of which the director
is not a member, unless the director believes 		
the actions of the committee to not merit 		
confidence.

The
DecisionMaking
Process

Prescribed
Officer

The Companies Act
The introduction of the Companies Act 71 of 2008
has caused many directors to take a fresh look at
their role in a Company, their duties, obligations and
potential liability. Under the new Act many of the
core director duties are codified and recorded in
specific terms. In addition, the Act has introduced
far reaching personal liability provisions that
every director would be wise to understand when
occupying this onerous office.
From these provisions it can be inferred that every
director will, at the very least, need to have easy
access to an updated version of the Companies
Act and, secondly, the Company’s Memorandum of
Incorporation (“MOI”). This, in addition to the other
books and records of the Company.

Where a Company has more than one director
caution should be exercised by a director when
making any company decisions without first
collaborating with all the other directors, considering
all relevant documents, and if necessary, passing the
required board resolution.
In certain circumstances, as stipulated in the Act, or
in the MOI, specific shareholder approval is required,
in addition to the board approval. Not observing
these authority requirements can have far reaching
consequences and the relevant company action may
be overturned, resulting in potential losses.

Standards
of Conduct
Very importantly, it should be noted that a “director”
under the Companies Act includes alternate directors,
a prescribed officer or a member of a committee of
that company.
Regulation 38(1) of the Act states that:

All
purposes

“Despite not being a director of a particular company,
a person is a “prescribed officer” of the company for all
purposes of the Act if that person:-

• Exercises general executive control over and 			
management of the whole, or a significant portion, 		
of the business and activities of the company; or
• Regularly participates to a “material” degree in 		
the exercise of general executive control over and 		
management of the whole, or a significant portion, 		
of the business and activities of the company.”

Specific
Duties
The Companies Act makes specific reference to a number
of key requirements and by inference, director duties,
which include, but are not limited to:

• comply with the company’s memorandum of incorporation
(section 15)
• manage the business affairs of the company (section 66(1))
• call and convene shareholders’ meetings (section 61)
• call and convene directors’ meetings (section 73)
• keep company records (section 24)
• keep complete accounting records (section 28)
• pay directors’ remuneration in accordance with the 		
memorandum of incorporation or with shareholders’ approval
(section 66(8) and (9)
• prepare annual financial statements (sections 29 and 30)
• Duty to obtain an independent review or audit of the annual 		
financial statements (sections 30 and 90)
• prepare a directors’ report (section 30(3))
• disclose directors’ remuneration and benefits (sections 30(4)
to 30(6))
• file an annual return (section 33)
• establish a register of its issued securities (section 50 (1))

Liability
or
expenses

Indemnity
Insurance
for liability
Except to the extent that its Memorandum of
Incorporation provides otherwise, a company may:

• indemnify a director against liabilities other 		
than those specified in section 78 (6) of 		
the Act;
• purchase insurance to protect a director 		
against any liability or expenses for which 		
the company is permitted to indemnify the 		
director (section 78(7)).

Limitations of
Powers
When considering the required authority for a
company to perform a certain task or engage in a
matter it is critical to determine the level of authority
required to comply with the Act and the MOI of the
Company. It is of great importance for a director to
thus have both these documents readily accessible.

• authorise the board to grant financial assistance in
the circumstances contemplated in section 44(3)		
(a)(ii) or 45(3)(a)(ii);
• approve a decision of the board for re-acquisition
of shares in the circumstances contemplated in 		
section 48(8);
• authorise the basis for compensation to directors
of a profit company, as required by section 66(9);
• approve the voluntary winding up of the company,
as contemplated in section 80(1);
• approve the winding up of a company in the
circumstances contemplated in section 81(1);
• approve an application to transfer the registration
of the company to a foreign jurisdiction as 		
contemplated in section 82(5);
• approve any proposed fundamental transaction, to
the extent required by Part A of Chapter 5; or
• revoke a resolution contemplated in section
164(9)(c).

The Companies Act at s65 records specific instances
where a special shareholders’ resolution is required
to:
• amend the company’s Memorandum of 			
Incorporation to the extent required by section 		
16(1)(c) and section 36(2)(a);
• ratify a considered revision of a company’s
Memorandum of Incorporation, as contemplated in
section 18(1)(b);
• ratify actions by the company or directors in
excess of their authority, as contemplated 		
in section 20(2);
• approve an issue of shares or grant of rights in the
circumstances contemplated in section 41(1);
A company’s Memorandum of Incorporation may
• approve an issue of shares or securities as 		
require a special resolution to approve any other
contemplated in section 41(3);
matter not contemplated above.

Authority
Levels

It is critical to determine the level of authority
required to comply with the Act and the MOI of
the Company.

Personal
Finance
Interests
The Act provides specific restrictions on matters
that a company director may be involved with,
and his conduct in relation to a company of which
he is a director, where he has a personal financial
interest in such a matter.
As in the instance of directors’ standard of conduct
under the Companies Act the provisions under
the Act apply equally to prescribed officers and
members of company committees. In addition this
section 75 of the Act includes “related persons”
which means all companies or entities related with
that director.

Disclosure
of Interest

Must not take part in the consideration of
the matter, except to the extent that such
disclosure has taken place.

Under s75 (5); if a director of a company, other than
the exceptions has noted in the Act, has a personal
financial interest in respect of a matter to be
considered at a meeting of the board, or knows that a
related person has a personal financial interest in the
matter, the director:• must disclose the interest and its general nature 		
before the matter is considered at the meeting;
• must disclose to the meeting any material 		
information relating to the matter, and known to 		
the director;
• may disclose any observations or pertinent insights
relating to the matter if requested to do so by the
other directors;
• if present at the meeting, must leave the meeting
immediately after making any disclosure 			
contemplated in above;
• must not take part in the consideration of the 		
matter, except to the extent that such disclosure 		
has taken place.
• while absent from the meeting in terms of this 		
subsection:o is to be regarded as being present at the 		
		 meeting for the purpose of determining 		
		 whether sufficient directors are present to 		
		 constitute the meeting; and
o is not to be regarded as being present at 		
		 the meeting for the purpose of determining 		
		 whether a resolution has sufficient 			
		 support to be adopted;
• must not execute any document on behalf of 		
the company in relation to the matter unless
requested or directed to do so by the board.
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