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"It is a well-established
principle that no matter how
well your trust deed is
drafted, if it is not
administered as a trust,
independent from the client,
it will count for zero."

Protect
your trust
from attack

drafted, if it is not administered as a trust, independent
from the client (usually the founder), it will count for zero.
Our courts have had a ﬁeld day in applying the "substance
over form" doctrine, rendering trusts void from inception
because the trust is controlled by the client and effectively
a sham.
So how should one avoid the application of the substance
over form doctrine?

A trust is usually at the centre of a client's estate plan,

>

Ensure to appoint more than one trustee, one of whom

because it allows a client to divest himself of his assets for

must be an independent trustee, now a requirement

the beneﬁt of loved ones, yet retain involvement in the

before the Master of the High Court will register a

administration of the trust and also include himself as a

trust;

beneﬁciary who may beneﬁt, usually at the discretion of

>

the trustees.

trustees at his sole discretion for any reason;
>

the founder or a trustee does not have the right to

>

all trustee decisions must be properly recorded in

No other single vehicle allows for this unique set of
circumstances, thus providing an effective tax

no single trustee has the right to appoint and dismiss

determine who receives trust assets in his Will; and

"avoidance" and asset protection structure as long as the

writing to reﬂect that all trustees applied their minds

trust deed is properly drafted and the trust is administered

before (and not after) entering into transactions or

meticulously.

making decisions affecting the trust.

Drafting the trust deed so as not to fall foul of the various

Failure to apply any one of these principles could

anti-avoidance provisions in the Estate Duty Act and

undermine the purpose of the trust and open it to attack.

Income Tax Act is easily achievable where the client
engages a suitably experienced ﬁduciary specialist;

At Lighthouse Trustees we have put together a trust

however, where most clients sail their trusts directly into

administration platform that utilises new digital solutions

the wind is in the administration of the trust after its

to allow trustees to conduct the administration of their

creation.

trusts cost-efﬁciently, conveniently and effectively.

So where does it all go wrong? It is a well-established

Arno Goebel

principle that no matter how well your trust deed is
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What
are the duties
of a trustee?
Subsections 9(1) and 9(2) of the Trust Property Control Act deﬁne
exactly a trustee's duties.
"9(1) A Trustee shall, in the performance of his duties and the
exercise of his powers, act with the care, diligence and skill which
can reasonably be expected of a person who managers the affairs of
another."
This is quite an onerous provision. In a dispute, the courts will not
take into account one's lack of skill, but will enquire into what a
reasonable man, who normally looks after other people's affairs,
would have done under similar circumstances. A court will also
ignore the fact that the trustee was a family member and was acting
with best intent.
The next subsection takes the matter further and states:
"9(2) Any provision contained in a trust instrument shall be void in
so far as it has the effect of exempting a trustee from or
indemnifying him against liability for breach of trust where he fails
to show the degree of care, diligence and skill required in subsection
(1)."
In essence, no matter how good the trustee's intentions, if his
decisions and actions don't pass muster he will be liable to the
beneﬁciaries for any loss sustained as a result of his decisions or
actions.

Lighthouse Trust and Corporate
making trust administration
simple and effective
TRUST ADMINISTRATION

SECURE CLOUD STORAGE

No matter how well your trust deed is prepared by our

All trustees are given access to folders created on our

ﬁduciary specialists, it will all come to nothing if the trust

secure cloud storage facility. All resolutions, tax returns,

is not properly administered. All trustees must be involved

ﬁnancials, including copies of the trust deed, letters of

in the decisions affecting the trust and our electronic

authority and any other important documents affecting

signing platform, together with our secure online storage

the trust are stored on our secure cloud folders, accessible

platform, makes it easy for trustees to comply with their

by Trustees anytime anywhere. (Figure 2)

obligations.

ELECTRONIC SIGNING
ONLINE ORGANOGRAM

Signing resolutions and any other documents not

ActivStructure is a comprehensive online administration

requiring a physical signature has never been easier with

platform developed and managed by LHTC.

our electronic signing platform, which provides a detailed
audit of each trustee's signing process. All our trust deeds

The platform utilises digital solutions which allow our

are prepared to incorporate the provisions of the

clients to access information about their wealth and

Electronic Communications and Transactions Act and thus

business structures effectively and conveniently. (Figure

take advantage of new technologies. (Figure 3)
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All trustees
must be involved
in the decisions...
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Trust Property
Control Act 57 of 1988
1. Deﬁnitions
In this Act, unless the context otherwise indicates:
'banking institution' means an institution registered
otherwise than provisionally as a bank in terms of the Banks
Act, 1965 (Act 23 of 1965);
'building society' means a mutual building society registered
ﬁnally as a mutual building society in terms of the Mutual
Building Societies Act, 1965 (Act 24 of 1965), or a building
society registered ﬁnally as a building society in terms of the
Building Societies Act, 1986 (Act 82 of 1986);
'court' means the provincial or local division of the Supreme
Court of South Africa having jurisdiction;
'ﬁnancial institution' means a ﬁnancial institution as deﬁned
in the Financial Institutions (Investment of Funds) Act, 1984
(Act 39 of 1984);
'Master', in relation to any matter, means the Master, Deputy
Master or Assistant Master of the Supreme Court appointed
under section 2 of the Administration of Estates Act, 1965
(Act 66 of 1965), who under section 3 of this Act has
jurisdiction in respect of the matter concerned;

Jurisdiction shall lie with the Master
in whose ofﬁce the testamentary
writing or a copy thereof is registered
and accepted.

'trust' means the arrangement through which the ownership
in property of one person is by virtue of a trust instrument
made over or bequeathed(a) to another person, the trustee, in whole or in part, to be
administered or disposed of according to the provisions of
the trust instrument for the beneﬁt of the person or class
of persons designated in the trust instrument or for the
achievement of the object stated in the trust instrument;
or
(b) to the beneﬁciaries designated in the trust instrument,
which property is placed under the control of another
person, the trustee, to be administered or disposed of
according to the provisions of the trust instrument for the
beneﬁt of the person or class of persons designated in the
trust instrument or for the achievement of the object
stated in the trust instrument, but does not include the
case where the property of another is to be administered
by any person as executor, tutor or curator in terms of the
provisions of the Administration of Estates Act, 1965 (
Act 66 of 1965);
'trustee' means any person (including the founder of a trust)
who acts as trustee by virtue of an authorization under
section 6 and includes any person whose appointment as

trustee is already of force and effect at the commencement of
this Act;
'trust instrument' means a written agreement or a
testamentary writing or a court order according to which a
trust was created;
'trust property' or 'property' means movable or immovable
property, and includes contingent interests in property, which
in accordance with the provisions of a trust instrument are to
be administered or disposed of by a trustee.
2. Certain documents deemed to be trust instruments
If a document represents the reduction to writing of an oral
agreement by which a trust was created or varied, such
document shall for the purposes of this Act be deemed to be a
trust instrument.
3. Jurisdiction of Masters
(1) (a) In respect of trust property which is to be administered
or disposed of in terms of a testamentary writing, jurisdiction
shall lie with the Master in whose ofﬁce the testamentary
writing or a copy thereof is registered and accepted, and in
any other case, with the Master in whose area of appointment
in terms of the Administration of Estates Act, 1965 ( Act 66 of
1965 ), the greater or greatest portion of the trust property is
situated: Provided that a Master who has exercised
jurisdiction shall continue to have jurisdiction
notwithstanding any change in the situation of the greater or
greatest portion of the trust property.
(b) Notwithstanding the provisions of paragraph (a) a Master
who would otherwise have no jurisdiction in respect of a trust

property may, on written application by any person having an
interest in that trust property, and with the consent of the
Master who has such jurisdiction, assume jurisdiction of that
trust property.
(2) No act performed by a Master in the belief that he has
jurisdiction shall be invalid merely on the ground that it should
have been performed by another Master.
(3) If more than one Master has in such belief exercised
jurisdiction in respect of the same trust property, that
property shall, without prejudice to the validity of any act
already performed by or under the authority of any other
Master, as soon as it becomes known to the Masters
concerned, be administered or disposed of under the
supervision of the Master who ﬁrst exercised such
jurisdiction, and any authorization or appointment of a
trustee made by any other Master in respect of that property,
shall thereupon be cancelled by such other Master.
4. Lodgement of trust instrument
(1) Except where the Master is already in possession of the
trust instrument in question or an amendment thereof, a
trustee whose appointment comes into force after the
commencement of this Act shall, before he assumes control
of the trust property, upon payment of the prescribed fee,
lodge with the Master the trust instrument in terms of which
the trust property is to be administered or disposed of by him,
or a copy thereof certiﬁed as a true copy by a notary or other
person approved by the Master.
(2) When a trust instrument which has been lodged with the
Master is varied, the trustee shall lodge the amendment or a
copy thereof so certiﬁed with the Master.

5. Notiﬁcation of Address

(b) reduce or cancel any security furnished;

A person whose appointment as trustee comes into effect
after the commencement of this Act, shall furnish the Master
with an address for the service upon him of notices and
process and shall, in case of change of address, within 14 days
notify the Master by registered post of the new address.

(c) order a trustee to furnish additional security;

6. Authorization of trustee and security

(4) If any authorization is given in terms of this section to a
trustee which is a corporation, such authorization shall,
subject to the provisions of the trust instrument, be given in
the name of a nominee of the corporation for whose actions
as trustee the corporation is legally liable, and any
substitution for such nominee of some other person shall be
endorsed on the said authorization.

(1) Any person whose appointment as trustee in terms of a
trust instrument, section 7 or a court order comes into force
after the commencement of this Act, shall act in that capacity
only if authorized thereto in writing by the Master.
(2) The Master does not grant authority to the trustee in terms
of this section unless(a) he has furnished security to the satisfaction of the Master
for the due and faithful performance of his duties as trustee;
or
(b) he has been exempted from furnishing security by a court
order or by the Master under subsection (3) (a) or, subject to
the provisions of subsection (3) (d) , in terms of a trust
instrument:
Provided that where the furnishing of security is required, the
Master may, pending the furnishing of security, authorize the
trustee in writing to perform speciﬁed acts with regard to the
trust property.
(3) The Master may, if in his opinion there are sound reasons
to do so(a) whether or not security is required by the trust instrument
(except a court order), dispense with security by a trustee;

A trustee shall in the
performance of his duties
exercise care, diligence and skill.

(d) order a trustee who has been exempted from furnishing
security in terms of a trust instrument (except a court order)
to furnish security.

7. Appointment of trustee and co-trustee by Master
(1) If the ofﬁce of trustee cannot be ﬁlled or becomes vacant,
the Master shall, in the absence of any provision in the trust
instrument, after consultation with so many interested
parties as he may deem necessary, appoint any person as
trustee.
(2) When the Master considers it desirable, he may,
notwithstanding the provisions of the trust instrument,
appoint as co-trustee of any serving trustee any person
whom he deems ﬁt.
8. Foreign trustees
When a person who was appointed outside the Republic as
trustee has to administer or dispose of trust property in the
Republic, the provisions of this Act shall apply to such trustee
in respect of such trust property and the Master may
authorize such trustee under section 6 to act as trustee in
respect of that property.

9. Care, diligence and skill required of trustee
(1) A trustee shall in the performance of his duties and the
exercise of his powers act with the care, diligence and skill
which can reasonably be expected of a person who manages
the affairs of another.
(2) Any provision contained in a trust instrument shall be void
in so far as it would have the effect of exempting a trustee
from or indemnifying him against liability for breach of trust
where he fails to show the degree of care, diligence and skill as
required in subsection (1).
10. Trust account
Whenever a person receives money in his capacity as trustee,
he shall deposit such money in a separate trust account at a
banking institution or building society.

(d) in the case of trust property other than property referred
to in paragraphs (b) or (c) , make such property identiﬁable as
trust property in the best possible manner.
(2) In so far as the registration or identiﬁcation of trust
proper ty being administered by a trustee at the
commencement of this Act does not comply with the
requirements of subsection (1), the trustee shall within a
period of 12 months after the said commencement take such
steps or cause such steps to be taken as may be necessary to
bring the registration or identiﬁcation of such property into
conformity with the said requirements.
(3) Upon application in terms of subsection (2) to bring the
registration of trust property into line with the provisions of
subsection (1), the ofﬁcer in charge of a deeds registry where
such trust property is registered, shall free of charge take
such steps as may be necessary to effect the required
registration.

11. Registration and identiﬁcation of trust property
12. Separate position of trust property
(1) Subject to the provisions of the Financial Institutions
(Investment of Funds) Act, 1984 (Act 39 of 1984), section 40
of the Administration of Estates Act, 1965 ( Act 66 of 1965 ),
and the provisions of the trust instrument concerned, a
trustee shall-

Trust property shall not form part of the personal estate of the
trustee except in so far as he as the trust beneﬁciary is
entitled to the trust property.
13. Power of court to vary trust

(a) indicate clearly in his bookkeeping the property which he
holds in his capacity as a trustee;
(b) if applicable, register trust property or keep it registered
in such manner as to make it clear from the registration that it
is trust property;
(c) make any account or investment at a ﬁnancial institution
identiﬁable as a trust account or trust investment;

If a trust instrument contains any provision which brings
about consequences which in the opinion of the court the
founder of a trust did not contemplate or foresee and which:
(a) hampers the achievement of the objects of the founder;
or

(b) prejudices the interests of beneﬁciaries; or (c) is in
conﬂict with the public interest, the court may, on application
of the trustee or any person who in the opinion of the court
has a sufﬁcient interest in the trust property, delete or vary
any such provision or make in respect thereof any order which
such court deems just, including an order whereby particular
trust property is substituted for particular other property, or
an order terminating the trust.
14. Variation of trust instrument
Whenever a trust beneﬁciary under tutorship or curatorship
becomes entitled to a beneﬁt in terms of a trust instrument,
the tutor or curator of such a beneﬁciary may on behalf of the
beneﬁciary agree to the amendment of the provisions of a
trust instrument, provided such amendment is to the beneﬁt
of the beneﬁciary.
15. Report of irregularities
If an irregularity in connection with the administration of a
trust comes to the notice of a person who audits the accounts
of a trust, such person shall, if in his opinion it is a material
irregularity, report it in writing to the trustee, and if such
irregularity is not rectiﬁed to the satisfaction of such person
within one month as from the date upon which it was reported
to the trustee, that person shall report it in writing to the
Master.
16. Master may call upon trustee to account
(1) A trustee shall, at the written request of the Master,
account to the Master to his satisfaction and in accordance
with the Master's requirements for his administration and
disposal of trust property and shall, at the written request of

A trustee shall not without
written consent of the Master
destroy any document.

the Master, deliver to the Master any book, record, account or
document relating to his administration or disposal of the
trust property and shall to the best of his ability answer
honestly and truthfully any question put to him by the Master
in connection with the administration and disposal of the trust
property.
(2) The Master may, if he deems it necessary, cause an
investigation to be carried out by some ﬁt and proper person
appointed by him into the trustee's administration and
disposal of trust property.
(3) The Master shall make such order as he deems ﬁt in
connection with the costs of an investigation referred to in
subsection (2).
17. Custody of documents
A trustee shall not without the written consent of the Master
destroy any document which serves as proof of the
investment, safe custody, control, administration, alienation
or distribution of trust property before the expiry of a period
of ﬁve years from the termination of a trust.
18. Copies of documents
Subject to the provisions of section 5 (2) of the Administration
of Estates Act No. 66 of 1965, regarding the documents in
connection with the estate of a deceased person, the Master
shall upon written request and payment of the prescribed fee
furnish a certiﬁed copy of any document under his control
relating to trust property to a trustee, his surety or his
representative or any other person who in the opinion of the
Master has sufﬁcient interest in such document.

19. Failure by trustee to account or perform duties
If any trustee fails to comply with a request by the Master in
terms of section 16 or to perform any duty imposed upon him
by the trust instrument or by law, the Master or any person
having an interest in the trust property may apply to the court
for an order directing the trustee to comply with such request
or to perform such duty.
20. Removal of trustee
(1) A trustee may, on the application of the Master or any
person having an interest in the trust property, at any time be
removed from his ofﬁce by the court if the court is satisﬁed
that such removal will be in the interests of the trust and its
beneﬁciaries.
(2) A trustee may at any time be removed from his ofﬁce by
the Master:

detained as a patient in an institution or as a State patient; or
[Para. (d) amended by s. 4 of Act 18 of 1996.]
(e) if he fails to perform satisfactorily any duty imposed upon
him by or under this Act or to comply with any lawful request
of the Master.
(3) If a trustee authorized to act under section 6 (1) is
removed from his ofﬁce or resigns, he shall without delay
return his written authority to the Master.
21. Resignation by trustee
Whether or not the trust instrument provides for the trustee's
resignation, the trustee may resign by notice in writing to the
Master and the ascertained beneﬁciaries who have legal
capacity, or to the tutors or curators of the beneﬁciaries of the
trust under tutorship or curatorship.
22. Remuneration of trustee

(a) if he has been convicted in the Republic or elsewhere of any
offence of which dishonesty is an element or of any other
offence for which he has been sentenced to imprisonment
without the option of a ﬁne; or
(b) if he fails to give security or additional security, as the case
may be, to the satisfaction of the Master within two months
after having been requested thereto or within such further
period as is allowed by the Master; or
(c) if his estate is sequestrated or liquidated or placed under
judicial management; or
(d) if he has been declared by a competent court to be
mentally ill or incapable of managing his own affairs or if he is
by virtue of the Mental Health Act, 1973 ( Act 18 of 1973 ),

A trustee shall in respect of the execution of his ofﬁcial duties
be entitled to such remuneration as provided for in the trust
instrument or, where no such provision is made, to a
reasonable remuneration, which shall in the event of a dispute
be ﬁxed by the Master.
23. Access to court
Any person who feels aggrieved by an authorization,
appointment or removal of a trustee by the Master or by any
decision, order or direction of the Master made or issued
under this Act, may apply to the court for relief, and the court
shall have the power to consider the merits of any such
matter, to take evidence and to make any order it deems ﬁt.
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